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SUMMARY OF ARGUMENT. 

I 

Title 45, Section 1610 of the District-of-Columbia Code | 
(The-District'of Columbia Emergency-Bent Act) provides I 
■ for the'recovery-of -douWe the; amount of an overcharge ! 
- made by a landlord withont-providing any . period within ! 
* which-the action must be brought. Appellant contends that ! 
-4he-provisions of-Title 45, Sec. 1610 constitute a statutory ! 
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' penalty and the claim of appellee is barred by Title 12, Sec. 
201 D. C. Code for amonnts accmed more than one year 
prior to bringing suit. 

akgument. 

The Municipal Court of Appeals has failed to distinguish 
' between a penal statute and a statutory penalty. In this 
District the catch>all period of limitations on penal actions 
is found in Title 18 Section 582 U. S. Code 1940 Edition 
which reads as follows: 

' “No person shall be prosecuted, tried or punished 

' for any offense not capital except as provided in Sec- 
j . tion 5^ of this title, unless the indictment is found, or 

the information is instituted, within three years next 
after such offense shall have been committed!’’ 

The foregoing is unquestionably the statute of limitations 
on penal actions in the District Yet Congress enacted Title 
' 12, Section 201, DJ C. Code, the pertinent provisions of 
which are as follows: 

; “No action shall be brought • • • nor for any statu¬ 

tory penalty or forfeiture • • • after one year from 
the time when the right to maintain any such action 
accrued.” 

These two enactments are not to be construed as repug¬ 
nant to each other unless incapable of reconciliation. The 
effect of the decision of the Municipal Court of Appeals is 
to nullify Title 12 Sec. 201, when the two if given proper 
interpretation can be read in harmony. Title 12, Sec. 201 
concerns itself solely with civil actions as distinguished 
from Title 18, Sec. 582 U. S. C. which concerns itseff solely 
.with penal actions. 

In Title 12, Sec. 201 Congress specifically decreed that 
no action shall be brought for any statutory penalty after 
one year. That section refers only to civil actions and 
means something more than penal limitations and it is the 
.contention of the appellant that it was.intended to operate 
on a situation such as is presented in the instant case. 
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At common , law certainly the appellant had no right to 
maintain any snch action as the instant one. The right 
arises solely by virtue of the statute and the statute pro¬ 
vides for the recovery of twice the amount of the over¬ 
charge or $50.00. Now if the overcharge were one cent and 
the $50.00 recovery were allowed the recovery would 
amount to five thousand times the overcharge and if recov¬ 
ery of five thousand times the actual damage is not a pen¬ 
alty then it would be difficult to conceive what would be a 
penalty. It appears clear from this analysis that the in¬ 
stant suit is one for a statutory penalty and within the 
provisions of Title 12 Section 201 D. C. Code. 

It further appears from a careful reading of the act that 
Congress intended it to penalize. It obviously was intended 
to put a stop to the inflationary tendencies of rents to rise 
during the period of the War emergency as witness the 
language of the Act itself. 

“Section 1 Purposes, Time limit * * * Whereupon it 
is the purpose of this act and the policy of Congress 
during the existing emergency to prevent undue rent 
increases and any other practices relating to housing 
aceommodations in the District of Columbia which may 
tend to increase the cost of living • • •>> (Italics sup- 
plied) 

Further quoting from the Act, Section 10 provides: 

“Section 10 Enforcement, Petwiftcs—(a) If any land¬ 
lord receives rent or refuses to render services in vio¬ 
lation of the provisions of this act • * * the tenant pay- 

. ing such rent * * * may bring suit • • • for double the 
amount by which the rent paid exceeded the applicable 
rent ceiling • * * or for $50.00 whichever is greater 
* • • (b) Any person who wilfully violates • • • shall be 
prosecuted by the corporation counsel • • • and fined 
not more than $1000.00 or imprisoned for not more 
- than one year or both.” 

It -v^ll be noted that in the first instance Congress de¬ 
clares the purpose of the act is to prevent rent increases. 
If the purpose of a statute is prevention and explicitly de- 
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dared to be so it is difficult to see how it can be held to-be 
remedial. The prevention of an act before its occurrence- 
is definitely punitive and penalizing and entirely repugnant 
to any theory of remedy or damages which contemplates 
the restoring of the injured party to his former position 
after the act complained of has transpired. 

It will be further noted that in Sec. 10, Congress used 
the term penalties in the plural form and the only two pro¬ 
visions thereunder providing for punishment are those 
above quoted providing for a civil action and criminal pros¬ 
ecution. 

It has been often held by our highest courts that it is 
' the: intrinsic nature of the exaction which determines 
whether or not it is a penalty and not the name by which it 
is called. In New York v. Jersawit, 263 XJ. S. 493, Mr. Jus¬ 
tice Holmes said: 

There can be no doubt that the additional 10% 
charged for failure to pay by Jan. 1 is a penalty and 
is disallowed by the bankruptcy act”. 

In the leading case on the subject of penalties Helwig y. 
U. S.j 188 U. S. 605 the Supreme Court said: 

“The sole question is whether the sum imposed by ' 
section 7 is a penalty. Without other reference than 
to the language of the statute itself-we conclude that 
the sum imposed thereon was a penalty. It is imposed 
• • • in addition to the duties imposed on the particular 
article imported and m each case when the sum is im~ 
posed it is hosed on the act of the importer. That act 
is his undervaluation of the goods imported and fe 
without a doubt a punishment upon the importer on 
account of it. Whether the statute defines it in terms 
as a punishment is not important if the nalure of the 
provision itself he of that character. (Italics sup¬ 
plied) 

The distinction between a remedial statute and one in¬ 
flicting a penalty involving the national O. P. A. Act was 
ably stated by the District. Court for'the Western District 
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of Kentucky where in Brown, Price Adm. v. Cummins Dis- | 
tiUery, et al,, 56 Fed. Supp. 941, it was said: 

“A penalty is a sum of money of which the law ex¬ 
acts payment by way of punishment for the doing of 
some act which is prohibited or omitting to do some 
act which is requir^ to be done. It is essentially dif¬ 
ferent from the idea of damages which is compensa- | 
tion.” I 

‘‘In all the cases relied on by the court below where I 
double and treble damages were held to be remedial | 
the law created a contractual or quasi contractual ob- ; 
ligation and stipulated that the amount to be recovered j 
was damages.” j 

The most recent and leading case of this type is Over- j 
nighi Motor Transportation Co. v. Missel, 316 U. S. 572, I 
where the court was considering a claim of an employee for 
recovery of twice the amount of unpaid wages for failure 
to comply with Sec. 16 of the Federal Fair Labor Standards 
Act (29 U. S. C.—201 et seq.). Section 16 provides as fol¬ 
lows: 

“Any employer who violates the provisions of Par. j 
6 or 7 of this Act shall be liable to the employee or em- j 
ployees affected in the amount of their unpaid, mini-! 
mum wages, or their unpaid overtime compensation I 
as the case may be, and in an additional equal amount! 
€Ls liquidated dam-ages.** (Italics supplied) j 

The Supreme Court in upholding the claim said: I 

“The retention of a workman’s pay may well result! 
in damages too. obscure and difficult of proof for esti¬ 
mate other than by liqmdated damages.” 

There Congress e:q)ressly declared that the double re¬ 
covery provided by the ^ act should be liquidated damages. 
That the intent of Congress, must be determined by the . 
language used was strongly, stated by the Sixth Circuit 
Court of' Appeals ii^ Bowles, v. F^arpter.s Nat*l. Bank of 
Lebanon, 147 F. 2nd. 425, a case considering the Nationa^ 

O. P. A. Act where the Court said : | 

i 

i 


6 


1 


*' “The"basic test whether a law is penal in the strict 
or primary sense is whether the wrong to be redressed 
is a wrong to the public or a wrong to the individual 
' • • • This act describes a threatened injury to the pub- 

lie, while private rights and interests are necessarily 
, affected, the controlling purpose of the statute is to 
protect the public during the War Emergency • • • 

■ We conclude that the manifest purpose of Section 
' 205(e) was to prevent the inflationary tendencies 

sought to be curbed by the Act as a whole through 
. . pumshmerU of violators * • * The amount of such pay- 
' ment if made to the injured person supplies a direct 
and powerful incentive for the enforcement of the Act 
by the individual • • * The treble damages provision is 
intended to be sufficiently attractive to stimulate an ag- 
I grieved person to recover his losses, and to enforce the 
law, and it is also intended to he so burdensome to de- 
■ ter potential violators and to punish actual violators. 

• • • The exactions established by this statute clearly 
' fall icithin the classification of a penalty. • * * If Con¬ 
gress had provided that the recoveries under this sec¬ 
tion were to be compensatory or liquidated damages 
' that declaration would be controlling here • • • but in 
the absence of such declaration by Congress the in¬ 
trinsic nature of the exaction is decisive. Since Con¬ 
gress did not include in Section 205(e) any provision 
that treble damages or $50.00 whichever is the greater 
should be regarded as liquidated damages the intrinsic 
' nature of the provision controls here, as read in the 
light of the purpose of the statute and of the “En- 
i forcement” section itself, it is penalty rather than com¬ 
pensation.” (Italics supplied) 

It will be noted that the Sixth Circuit Court of Appeals 
in interpreting provisions of the National 0. P. A. Act sim¬ 
ilar in nature to our local act characterized such provisions 
as a penalty especially taking cognizance of the fact that 
Congress did not stipulate as it did in the Fair Labor 
Standards Act that the provision for recovery of double 
the overcharge should be liquidated damages. 

It has long been a principle of contract interpretation 
that the parties naay contract for liquidated damages in 
the event of a breach buf the courts have insisted that such 
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provision most bear reasonable relation to probable damage 
and if a provision si)ecified to be liqnidated damages shall 
upon closer examination prove to be in fact a penalty the 
courts will not enforce it. 

Upon a careful consideration of the facts which induced 
Congress to pass the Bent Act it must be recognized that I 
the purpose was to prevent inflation to prevent rents from i 
rising and to promptly pwtiish violators. Congress was | 
not interested in allowing suits for double recoveries to ! 
drag on for years after the war had ended and the danger i 
ceased, as witness the one year statute of limitations in the j 
National Act. Is it not more reasonable to believe that ! 
Congress, aware of the existence of Title 12, Section 201, j 
providing for a one year statute of limitations on actions | 
for the enforcement of statutory penalties, reniained silent j 
as regards the period of limitations in the District Rent Act | 
and relied on application by the Courts of Title 12, Section j 
201, to provide the limitation on actions under this section, j 

OWctK V. District of Colwnibiaj -77 App. D. C. 79. i 

I 

Congress knew that Acts of this character were difficult 
to enforce unless some reward was held out to people gen¬ 
erally to enlist their aid in its enforcement. Its purpose j 
was to stop the inflationary tide before it could get started,! 
for once rolling in, law suits for double recoveries could! 
never stop it. Hence Congress provided penalties up to! 
five thousand times the amount of the overcharge and heldj 
. out attractive rewards to our citizens generally to be dili-i 
gent in enforcing the act. j 

It is therefore respectfully submitted that the intrinsic| 

nature of the exaction required by the District of Colum¬ 
bia Rent Act must determine its character and that by all 
recognized standards it is a penalty and subject to the one 
rear statute of limitations. 

I 

Vincent A. Shebhy, Jb., | 

Abthxje C. Elgin, | 

Attorneys for Appellants. . j 






IN THE 


Umted States G>iirt of Afipeals 

District of Columbia. 


No. 9490; 


Thbodobe.Heii^ulle^ AppeUant, 

V. 

Jbmy J. B^kow, 

( 

\ —I 

Appeal from the Municipal Court of Appe^ for the District 

of Columbia. | 


JOINT APPENDIX. 


2 Filed-March-25,1946 j 

Complaint. j 

(For-Money Damages for Violation of Bent Ceiling and fJr 
Violation of the Minimum Service Standard) 

1. Jurisdiction of this cause is fpund^ on Title 45, Sec¬ 
tion 1616(a) of the District, of Columbia Code. 
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21 Plaintiff, Jerry J. Berkow, rented the premises, 119 
Concord Avenue, N. W., Washington, D. C., Apartment 
No. 3, from the defendant, Theodore Heitmidler, on, to wit. 
May 1, 1942, at a rental of Fifty-seven and 50/100 ($57.50) 
Dollars a month commencing May 1, 1942. Plaintiff con¬ 
tinued to pay the amount of Fifty-seven and 50/100 ($57.50) 
Dollars monthly to defendant until, on to wit, October 1, 
1943, at which date defendant reduced the rent to Fifty-five 
and no/100 ($55.00) monthly. 

3. Plaintiff states that the rent ceiling on file in the office 
of the Rent Administrator for Apartment No. 3, 119 Con¬ 
cord Avenue, N. W., Washington, to his best information 
and belief is Fifty-two and 50/100 ($52.50) Dollars a month. 

4. Plaintiff avers that he has been compelled to pay and 
has paid to defendant an overcharge above the maximum 
rent ceiling for the said premises of Five and no/100 
($5.00) a month for seventeen months and Two and 50/100 
($2.50) Dollars a month for thirty months. 

, 5. Plaintiff further states that defendant has failed to 
meet and provide the minimum service standards as pro¬ 
vided by the agreement of the parties for S£iid Apartment 
No. 3, 119 Concord Avenue, N. W., Washington, D. C., in 
that since, on to wit. May 1, 1942, defendant has failed to 
keep and maintain said premises in proper repair as fol¬ 
lows: has failed to re-paper or re-paint the apartment; 
has failed to replace rotted window shades; has failed to 
repair or replace broken and missing window screens; has 
failed to replace the worn kitchen linoleum; has failed to 
caulk the windows to keep out drafts and cold; has failed 
to repair the plaster in the bathroom which is in a danger¬ 
ous condition; has failed to renew the insulation in 
3 the kitchen refrigerator which has become unsani¬ 
tary as a result of defective insulation; and in many 
other respects. 

Wherefobb, plaintiff claims of defendant. Three Hun¬ 
dred Twenty and no/100 ($320.00) Dollars, double the 
amount of the overcharge and One Thousand and no/100 
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($1,000.00) Dollars, doable the value of the services refused 
in violation of the wiiTiiTnnTn service standard plus reasoi^ 
able attorney fees and costs of this suit j 

I 

/s/ Jebby J, Beekow. I 

f 

/s/ Sidney M. Goldstein, | 

Attorney for Plai/ntiff, j 

719 Woodward Building, j 

Washington, D. C.—^DI. 0158 j 


4 ■ Filed April 12, 1946 

Answer of Defendant. 

1. The defendant admits the allegations contained in 

paragraphs 1 and 2 of the complaint. I 

2. The defendant denies the allegations of paragraph! 3 

and avers that to the contrary the rental ceiling of tte 
premises in question is $55.00 per month. I 

3. The defendant denies the allegations in paragraph! 4 

of the complaint and avers that the rent charged for tiie 
period stated was in accordance with the maximum rent 
ceiling for the premises. i 

4. Defendant denies the allegations of paragraph 5 |of 

the complaint and avers that he has made all repairs a^d 
redecorations necessary to maintain the property in good 
condition as they existed under the circumstances under 
War time conditions. i 

5. Defendant further avers that the cause of action stalfed 

in the complaint arose more than one year prior to the filing 
of this suit. I 

Wherepoee, having fully answered defendant prays that 
the complaint be dismissed. | 

... I 

/s/ Theodore Heitmullee. . 
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• 5 Assign resumed 

Friday,- September 1946 
Judge Raedy 

Mins. 146, 

Page 272: 

Come*^ow thff parties hereto and thereupon after this 
cause is heard and'Submitted the court finds in favor of the 
plaintiff in the' sum of ^10.0(1 and $50.00 attorney’s fee. 
Whereupon, the defendant advises the Court that he may 
wish to file Notice of Appeal, and moves this Court to fix 
the maximum amount of an undertaking to operate as a 
supersedeas, and the Gourt thereupon fixes the same in the 
sum of $300.00. 


SESSION RESUMED 

Thursday,-September 12,-1946 
Judge Raedy 

Mins.' 146, 

Page 273: 

It appearing under Rule of Court that judgment on the 
finding in this cause should'be entered, it is so ordered. 
Wherefore, it is considered that plaintiff recover of defen- 
-dant the sum of Two Hundr^ Ten Dollars ($210.00), with 
-ihterest-at'6% per* annum from date, toother with $50.00 
attorney’s fee, and costs; and have execution thereof. 



